Trial court did not err by entering the nunc pro tunc order and changing the title of the
judgment from one adjudicating guilt to one revoking community supervision. [Hall v.
State](12-4-10)

On July 26, 2012, the Fort Worth Court of Appeals held that the nunc pro tunc judgment
entered in this case truthfully aligned with the judgment that the court originally rendered
and did not change the judgment that the court originally rendered.

12-4-10. Hall v. State, 373 S.W.3d 168, No. 02-11-00303-CR, (Tex.App.—Fort Worth,
6/14/12). Reh. overruled 7/26/12

Facts: In 2008, when appellant was fifteen years old, the State filed a petition alleging that he
had engaged in delinquent conduct. Appellant waived his rights to confront witnesses and to
have a jury trial, and he entered into a plea bargain agreement with the State. The terms of the
plea bargain included appellant's stipulation that he had committed aggravated sexual assault of a
seven-year-old child.FN1 Based on the plea bargain, the juvenile court adjudicated appellant to
be delinquent, assessed a five-year determinate sentence, suspended that sentence for five years,
and placed appellant on probation.FN2 Appellant's probation began on June 26, 2008.

FN1. See Tex. Penal Code Ann. § 22.021(a) (1) (B) (i), (2) (B) (West Supp.2011).
FN2. See Tex. Fam.Code Ann. 8 54.04(d) (3), (q) (West Supp.2011).

In July 2010, pursuant to the State's motion and a hearing that appellant attended with
counsel, appellant's probation was transferred to a district court (the trial court); the transfer
order recognizes that appellant had already been “found to have engaged in delinquent conduct.”
FN3 In conjunction with the transfer of his probation to the trial court, appellant signed a
document stating that he would comply with the conditions of his community supervision.

FN3. See id. 88§ 54.04(q), .051(a), (d) (West Supp.2011).

Although no document filed in the juvenile court had alluded to a deferral of that court's
adjudication of appellant's delinquency, and although the record from the juvenile court clearly
shows that appellant had been adjudicated delinquent, documents filed in the trial court after the
transfer, including one document titled “Certificate of Proceedings,” state that appellant had been
placed on deferred adjudication in 2008.FN4 The trial court imposed several conditions on
appellant's probation.

FN4. When a district court exercises jurisdiction over a juvenile through a transfer of the
juvenile's probation under section 54.051 of the family code, the district court “shall place the
child on community supervision ... for the remainder of the child's probationary period and under
conditions consistent with those ordered by the juvenile court.” 1d. § 54.051(e) (emphasis
added).

In March 2011, the State filed a “Petition to Proceed to Adjudication,” alleging *170 that
appellant had violated several terms of the probation. That petition asked the trial court to require



appellant to show cause why the court should not proceed to the adjudication of his guilt. Two
months later, the State filed its “First Amended Petition to Revoke Probated Sentence,” which,
unlike the first petition, prayed for the trial court to require appellant to appear and show cause
why his “sentence should not be imposed and put into execution[ ] as the law provides.”

In July 2011, the trial court held a hearing on the amended petition to revoke appellant's
probated sentence, not the original petition to proceed to adjudication.FN5 Toward the beginning
of the hearing, appellant recognized that he had been placed on a “five-year straight probation”
term while his sentence was suspended. Appellant pled true to several allegations contained in
the State's amended petition and judicially confessed to them; on the record, he expressed his
understanding that by entering pleas of true, the trial court could find that he violated the terms
of his probation and could sentence him to up to five years' confinement. After appellant entered
his pleas of true, the State rested. Appellant called a few witnesses to testify about his behavior
and treatment while he was on probation. In closing arguments, appellant's counsel asked the
trial court to allow appellant to remain on probation, but the trial court verbally found that
appellant had violated the terms of his probation and sentenced him to four years'
confinement.FN6

FNS5. Appellant recognized in his original brief that the State's second petition amended its first
petition and that the trial court held a hearing on the second petition.

FNG6. If a transferred defendant who has been adjudicated delinquent violates the conditions of
his probation, the district court may “reduce the prison sentence to any length.” Id. § 54.051(e—
2); Krupa v. State, 286 S.W.3d 74, 77 (Tex.App.-Waco 2009, pet. ref'd). The trial court’s
reduction of appellant's sentence from five years to four years indicates the court's awareness of
the modified punishment range associated with section 54.051(e-2).

Although the trial court did not verbally purport to adjudicate appellant's guilt for
aggravated sexual assault, the court originally entered a written judgment titled “Judgment
Adjudicating Guilt.” Appellant appealed that judgment, contending that the judgment was
improper. In an abatement order, we agreed that the judgment was improper; we noted, in part,
that double jeopardy bars a conviction for the same act for which a juvenile has been adjudicated
delinquent. We explained in the abatement order that while the trial court had statutory authority
to revoke appellant's probation and impose a prison sentence, it could not convict appellant of
aggravated sexual assault. Because the trial court's original written judgment adjudicating guilt
differed from the court's verbally expressed intentions at the end of the revocation hearing, we
noted in our abatement order that the record suggested that a clerical error might have occurred.
Therefore, we abated the appeal, remanded the case to the trial court, and ordered the trial court
to conduct a hearing to determine whether the written judgment contained a clerical error that
was subject to correction. We notified the trial court that if it determined that the written
judgment contained a clerical error, the court needed to correct the error through a nunc pro tunc
judgment and make findings of facts and conclusions of law concerning its decision about
whether the judgment contained a clerical error.

Upon our abatement, the trial court held a hearing in which it expressed,



The judgment [adjudicating guilt] does not reflect the intent of this Court, nor does it
reflect what actually happened at juvenile.

Mr. Hall was on a determinate sentence probation which is what we would call in the
adult system after transfer [of] a straight probation. It was entered in the clerk’s record as a
determinate sentence deferred adjudication which this Court believes to be impossible. That is
incorrect. It's a clerical error by the clerk. That clerical order, unfortunately, was carried forward
throughout the file, which the Court's intent in this case, which was reflected in the revocation
hearing, is that this is the straight probation that was transferred from juvenile. This Court does
not have any intent to change that, nor does this Court believe this Court has the power to change
a finding of guilt that's already been entered into a deferred adjudication. And every document
thereafter that reflects a deferred adjudication, including the judgment adjudicating guilt, needs
to be changed to be in conformity with the determinate sentence straight probation that Mr. Hall
was on. [Emphasis added.]

After the hearing concluded, the trial court signed a “Nunc Pro Tunc Order Correcting
Minutes of the Court,” which changed the title of the original judgment from “Judgment
Adjudicating Guilt” to “Judgment Revoking Community Supervision.” Appellant filed a
supplemental brief in which he asserts two points and asks us to discharge him from custody and
release him from further community supervision.

Held: Affirmed

Opinion: In the first point of his supplemental brief, appellant argues that the trial court's
original judgment adjudicating guilt was not the product of a clerical error. Appellant first
contends that the “trial court at the [abatement] hearing did not address whether the signing of
the judgment adjudicating guilt was ... the result of a clerical error.” We disagree with this
factual contention; as shown above, during the abatement hearing, the trial court made clear on
the record that the judgment adjudicating guilt did not reflect the intent of the court and that,
instead, a clerical error had been “carried throughout the file.” Also, the trial court's final
conclusion of law, which the trial court entered after the abatement hearing, states, “In this case,
because the intent of this Court was to continue Appellant's straight probation and have a normal
revocation proceeding, this Court's judgment reflecting an adjudication of guilt was the product
of a clerical error.”

Appellant also argues that even assuming that the trial court stated that the signing of the
judgment adjudicating guilt was a clerical error, the record does not support that statement, but it
rather shows that the trial court made an error caused by judicial reasoning that could not be
corrected through a nunc pro tunc order. The classification of an error as clerical or judicial is a
question of law. See Ex parte Poe, 751 S.W.2d 873, 876 (Tex.Crim.App.1988); Alvarez v. State,
605 S.W.2d 615, 617 (Tex.Crim.App. [Panel Op.] 1980). Clerical errors in judgments are subject
to correction through judgments nunc pro tunc. English v. State, 592 S.W.2d 949, 955-56
(Tex.Crim.App.), cert. denied, 449 U.S. 891, 101 S.Ct. 254, 66 L.Ed.2d 120 (1980); Johnson v.
State, 233 S.W.3d 420, 425-26 (Tex.App.-Fort Worth 2007, pet. ref'd); In re Hancock, 212
S.W.3d 922, 927 (Tex.App.-Fort Worth 2007, orig. proceeding).



A judgment may reflect a clerical error when it incorrectly records the judgment*172
rendered, so long as a product of judicial reasoning is not involved. See Alvarez, 605 S.W.2d at
617. A court “renders” a judgment when “orally in open court or by written memorandum signed
by [it] and delivered to the clerk, the [court] pronounces ... a decision of the law upon given state
of facts.” Westbrook v. State, 753 S.W.2d 158, 160 (Tex.Crim.App.1988) (Clinton, J.,
concurring) (citing Comet Aluminum Co. v. Dibrell, 450 S.W.2d 56, 58 (Tex.1970)); see also S
& A Rest. Corp. v. Leal, 892 S.W.2d 855, 857 (Tex.1995) (“Judgment is rendered when the trial
court officially announces its decision in open court....””). The purpose of a nunc pro tunc
judgment is to reflect the truth of what actually occurred in the trial court. Alvarez, 605 S.W.2d
at 617. “The trial court cannot, through a judgment nunc pro tunc, change a court's records to
reflect what it believes should have been done.” Collins v. State, 240 S.W.3d 925, 928
(Tex.Crim.App.2007). Thus, “before a judgment nunc pro tunc may be entered, there must be
proof that the proposed judgment was actually rendered or pronounced at an earlier time.” Id.
(quoting Wilson v. State, 677 S.W.2d 518, 521 (Tex.Crim.App.1984)). When a trial court
corrects its records to reflect the truth of what happened in the court, the court is correcting a
clerical error, not a judicial error. See Poe, 751 S.W.2d at 876; see also In re Cherry, 258 S.W.3d
328, 333 (Tex.App.-Austin 2008, orig. proceeding) (explaining that a “nunc pro tunc order can
only be used to make corrections to ensure that the judgment conforms with what was already
determined and not what should have been determined”).

These cases illustrate that the question that we must resolve in determining the validity of
the trial court's nunc pro tunc judgment is whether the nunc pro tunc judgment truthfully aligns
with the judgment that the court originally rendered or, instead, whether the nunc pro tunc
judgment changes, through judicial reasoning, the judgment that the court originally rendered.
As we have explained above, the record from the revocation hearing indicates that the trial court
and the parties understood that the State was proceeding on its amended petition, which sought
only revocation of appellant's probation, and not on its original petition, which sought
adjudication of his guilt. At the end of the revocation hearing, the trial court stated,

Mr. Hall, the Court having received your pleas of true to Paragraphs 1, 2, 4, and 5, the
Court will find those allegations to be true and find that you violated the terms and
conditions of your probation.

I'll set your sentence at four years['] confinement in the Institutional Division of the
Texas Department of Criminal Justice.

It will be the order of this Court that you be delivered by the sheriff of Tarrant County to
the director of the Institutional Division where you'll serve your sentence as required by
law.

As this excerpt from the record shows, in orally rendering its judgment, the trial court did
not purport to adjudicate appellant's guilt, which is what the original written judgment reflected.
Instead, the court unambiguously revoked appellant's probation and sentenced him, and the nunc
pro tunc order accurately reflects this judicial reasoning.

Thus, under the authority cited above, we hold that the trial court did not err by entering



the nunc pro tunc order and changing the title of the judgment from one adjudicating guilt to one
revoking community supervision. Cf. Collins, 240 S.W.3d at 928 (“It is clear from the record of
the trial court that there was no clerical *173 error that this judgment nunc pro tunc was
correcting. The written judgment perfectly matches the judgment pronounced in court.”).

Finally, we note that appellant did not object to the fact that the revocation hearing
proceeded on the amended petition. He also did not object in the trial court to any nonconformity
between the trial court's oral rendition of judgment that sentenced him to confinement by
revoking straight probation and documents that had previously been filed in the case that
indicated that he was on deferred adjudication. And appellant concedes that he had notice of the
“term and conditions of his probation and [of] his required behavior to avoid being placed in
jail.”

Conclusion: For all of these reasons, we overrule appellant's first point.FN7
FN7. In his original brief, appellant’s sole point stated, “The document entitled Judgment
Adjudicating Guilt was not authorized by law....” Because we have held that the trial court did

not err by entering its nunc pro tunc order, which replaced the judgment adjudicating guilt with a
judgment revoking community supervision, we overrule appellant's point from his original brief.



